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ABSTRACT 

Non-compete agreements are becoming a crucial component of mergers and acquisitions, 

acting as a tactical instrument to protect business interests. These provisions are intended to 

keep sellers or important staff members from taking part in rivalry after the acquisition, 

safeguarding client relationships, trade secrets, and the transaction's total value. Different 

jurisdictions have different legal frameworks for non-compete agreements. Courts evaluate 

the enforceability of these agreements based on various aspects, including reasonableness, 

duration, and scope. Non-compete agreements are crucial for preserving corporate 

operations and protecting the buyer's investment, but they may pose serious issues 

concerning worker rights and financial independence. Workers may feel that these 

restrictions unjustly restrict their freedom to look for work or grow in their careers, which 

could lead to ethical and legal objections to the fairness of these agreements. The present 

research examines the complex relationship that exists between upholding employee rights 

and safeguarding business interests. It does this by examining significant court rulings and 

international perspectives on non-compete agreements. It also suggests a structure for 

making sure non-compete agreements are reasonable, fair, and compliant with changing 

business practices and regulatory requirements. This article argues for a more sophisticated 

approach to non-compete clauses—one that harmonizes corporate and employee interests to 

build a fairer and more sustainable business environment—as the landscape of mergers and 

acquisitions continues to evolve, particularly in a globalized economy. 
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INTRODUCTION  

A variety of legal, economic, and strategic issues are intersected by the complex and ever-

changing field of mergers and acquisitions. A critical component in this situation is the non-

compete clause, a contractual provision commonly used to protect the interests of the 

acquiring corporation by restricting the post-transaction activities of the seller or important 

employees. Non-compete clauses are complicated in mergers and acquisitions because they 

try to balance the acquiring company's need to safeguard its investment with the risk of 

limiting employee mobility and personal freedoms, which presents significant ethical and 

legal problems.275 

Transactions, where the ownership of businesses, other business organizations, or their 

operating units is transferred to or combined with other entities, are referred to as Mergers 

and Acquisitions. These kinds of transactions fall into two categories: mergers, in which two 

businesses come together to establish a new company, and acquisitions, in which one 

business buys out another without creating a new one. 276  Achieving synergies, growing 

market share, and boosting competitiveness are the main objectives of mergers & acquisitions 

deals.277 Nonetheless, non-compete agreements are frequently necessary as part of the post-

transaction integration of enterprises to safeguard the buyer's investment.278 

A non-compete clause is a provision in a contract that prevents one party, usually the seller or 

important workers, from competing within a given area and for a predetermined amount of 

time following the sale or while they are employed. 279  Non-compete agreements are 

commonly used in Mergers and Acquisitions to stop sellers or ex-employees from using the 

acquired company's trade secrets, clientele, or business plans against the acquiring 

company.280 It is believed that this protection is necessary to preserve the acquired company's 

goodwill and intellectual property.281 

 
275 Viva R. Moffat, Mergers and Acquisitions Making Non-Competes Unenforceable Merger and 

acquisitions, 54 Merger and Acquisitions Ariz. L. Rev.Mergers and Acquisitions 939, 939-969 (2012). 
276 Patrik A. Gaughan, Mergers and Acquisitions and Corporate Restructuring (7th Ed. 2017). 
277 J. Fred Weston, Mark L. Mitchell & J. Harold Mulherin, Takeovers, Restructuring, And Corporate 

Governance (4th ed.  2004). 
278 Mark L. Sirower, The Synergy Trap: How Companies Lose The Acquisition Game (1997). 
279 Anthony Rappaport & Mark L. Sirower, Stock Or Cash?: The Trade-Offs For Buyers And Sellers In 

Mergers And Acquisitions 
280 Ronald J. Gilson, The Legal Infrastructure of High Technology Industrial Districts: Silicon Valley, 

Route 128, and Covenants Not to Compete, 74 N.Y.U. L. REV. 575 (1999). 
281 Martin Lipton, Merger Waves in the 19th, 20th, and 21st Centuries, 61 BUS. LAW. 1607 (2006). 
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The primary focus of corporations during Mergers and Acquisitions is safeguarding the 

investment made by the acquiring firm. When a business engages in a merger or acquisition 

deal, it frequently does so with the goal of utilizing the resources of the acquired entity such 

as its customer base, intellectual property, and proprietary technologies to obtain a 

competitive edge.282The non-compete clause, which prohibits the seller or key employees 

from utilizing proprietary knowledge to compete with the purchasing company after the 

transaction, is one technique used to safeguard these interests.283 

A non-compete clause is justified, in the company's opinion, by the need to safeguard 

intellectual property and goodwill, two intangible assets that are essential to the success of 

the purchase.284 The purchased company's staff, relationships with customers, and exclusive 

expertise are often what makes it valuable. The acquisition's worth could be significantly 

lowered in the absence of a non-compete agreement if the seller or former employees used 

these assets to start or join a competitor's business. 285Non-compete agreements can also help 

to maintain business continuity by averting the potential disruption caused by key personnel 

leaving to work for rival companies. especially in fields where a company's ability to operate 

depends heavily on the knowledge and connections held by specific workers. 286 Another 

crucial issue is the protection of client lists and trade secrets, which are frequently the 

foundation of a business's competitive advantage.287 

However, employee rights must be considered while discussing the enforceability and equity 

of non-compete agreements. These rights include the ability to advance professionally, the 

freedom to search for employment, and the right to upward economic mobility.288 

Non-compete clauses, particularly those that are overly broad or restrictive, might hinder 

these rights by preventing a person from working in their desired industry or location for a 

predetermined period after leaving a company. 289  Many legal systems emphasize the 

 
282 Patrik A. Gaughan, supra note 1. 
283 Weston Et Al., supra note 2. 
284 Sirower, supra note 3. 
285 Gilson, supra note 5. 
286 William Bishop, The Contract-Tort Boundary and the Economics of Insurance, 11 J. LEGAL STUD. 

341 (1982). 
287 Richard A. Posner, Overcoming Law (1995). 
288 Alan Hyde, Should Non-competes Be Enforced: New Empirical Evidence, 110 MICH. L. REV. 143 

(2012). 
289 Norman D. Bishara, Kenneth J. Martin & Randall S. Thomas, An Empirical Analysis of Non-

Competition Clauses and Other Restrictive Post-Employment Covenants, 68 VAND. L. REV. 1 
(2015). 



CHANDIGARH UNIVERSITY LAW REVIEW (CULR) 
ISSN:                             Issue:1, (2025), Volume: 1 

January-June 2025 
 

 
108 

importance of employment in providing people with both financial security and personal 

fulfilment, viewing it as a fundamental human right.290 When non-compete agreements are 

badly drafted, they may go against this idea by limiting the ability of former employees to 

start their businesses or work for other companies, so limiting their ability to earn a living.291 

Employees with industry-specific knowledge or specialized skills that are hard to transfer to 

other industries may find this restriction particularly burdensome.292 

Furthermore, the enforcement of non-compete clauses frequently raises questions about 

justice and fairness, particularly when the employee and employer have different levels of 

negotiating power. In many cases, employees may be required to accept these conditions as a 

condition of their employment, frequently without understanding the long-term ramifications 

or having the power to negotiate for better terms.293 As a result of the courts' increasing 

acknowledgement of these concerns, non-compete agreements are currently scrutinized more 

closely, and employee rights have been reinforced in several nations.294 

The interplay between corporate interests and employee rights in the context of non-compete 

agreements necessitates careful balancing. It makes sense that companies would want to 

protect their funds and ensure a successful merger or acquisition. On the other hand, 

employees have the right to pursue their careers and earn a living without unjustified 

restrictions.295 Developing a legal framework that considers the interests of both parties and 

ensures that non-compete clauses are reasonable, just, and enforceable to the extent necessary 

to protect legitimate business interests is challenging.296 

The legal systems of different jurisdictions, which have developed distinct approaches to 

regulating non-compete agreements, clearly reflect this balancing act. For instance, in the US, 

different states have different laws governing whether non-compete agreements are 

enforceable. California, for instance, has taken a more employee-friendly position by 

outlawing these agreements altogether, while other states permit them under certain 

 
290 Richard Edwards, Managers and Workers: Origins of the New Factory System in the United States 

1880-1920 (2009). 
291 Posner, supra note 12. 
292 Hyde, supra note 13. 
293 Norman D. Bishara, Fifty Ways to Leave Your Employer: Relative Enforcement of Non-Compete 

Agreements, Trends, and Implications for Employee Mobility Policy, 13 U. PA. J. BUS. L. 751 
(2011). 

294 Edwards, supra note 15. 
295 Hyde, supra note 13. 
296 Gilson, supra note 5. 



CHANDIGARH UNIVERSITY LAW REVIEW (CULR) 
ISSN:                             Issue:1, (2025), Volume: 1 

January-June 2025 
 

 
109 

restrictions.297 Conversely, nations such as India implement more stringent regulations on the 

enforceability of non-compete agreements, especially after employment, which is indicative 

of a greater focus on safeguarding employee rights and financial autonomy.298 

In the end, how well the interests of both parties are balanced determines how fair and 

successful non-compete agreements are in mergers & acquisitions deals. Legal professionals 

and legislators need to carefully weigh the consequences of these provisions to make sure that 

the desired goals are met without placing undue responsibilities on staff members.299 The 

legal environment surrounding mergers & acquisitions is still being shaped by this constant 

juggling act, underscoring the need for a sophisticated strategy that upholds the rights of both 

corporations and employees.300 

LEGAL FRAMEWORK GOVERNING NON-COMPETE CLAUSES IN MERGERS 

& ACQUISITIONS 

Analysis of Relevant Laws and Regulations across Jurisdictions 

Non-compete Clauses in mergers & acquisitions agreements act as a component with utmost 

importance when a company is aiming to serve the best interests of the acquiring company by 

restricting the ability of the sellers or the key employees to engage in competitive activities 

post-transaction. However, when it comes to enforcing such clauses, particularly in India, it 

becomes an interplay between the Indian Contract Act, 1872, the Competition Act, 2002, and 

other public policy considerations.301 

The primary legislation which affects the working of a non-compete clause and even gives it 

life is Section 27 of the Indian Contract Act, 1872. It is the principal provision governing 

non-compete clauses in India. It states that "every agreement by which anyone is restrained 

from exercising a lawful profession, trade, or business of any kind, is to that extent void."302 

The Act establishes strict criteria for the legality of non-compete agreements, making them 

 
297 Bishara et al., supra note 14. 
298 Abhimanyu Satheesh, Non-Compete Clauses and Indian Contract Act: A Critical Analysis, 62 J. 

INDIAN L. INST. 87 (2020). 
299 Gilson, supra note 5. 
300 Ronald M. Gilson, Mergers and Acquisitions The Legal Infrastructure of High Technology Industrial 

Districts: Silicon Valley, Route 128, and Covenants Not to Compete Mergers and Acquisitions, 74 
Mergers and Acquisitions N.Y.U. L. Rev. Mergers and Acquisitions 575, 575-629 (1999). 

301 Cynthia L. Estlund, Mergers and Acquisitions Between Rights and Contract: Arbitration Agreements 
and Non compete Covenants as a Hybrid Form of Employment Law Mergers and Acquisitions, 155 
Mergers and Acquisitions U. Pa. L. Rev. Mergers and Acquisitions 379, 379-431 (2006). 

302 Indian Contract Act, 1872, § 27. 
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initially unenforceable unless they comply with its exceptions, which include situations in 

which the restriction is reasonable and related to the sale of a company's goodwill.303 

This section specifically states that if there is an agreement that prevents or restricts someone 

from choosing their livelihood or practice to profession although through specific legal 

precedents, it is proved that non-compete clauses are not completely barred and can be 

enforced when there are reasonable reasons to restrict certain competition. Therefore, the 

approach of judiciary towards the same is a rather cautious one. 304 

On the other hand, The Competition Act, 2002 plays a significant role in assessing the 

enforceability of non-compete clauses, especially in the case of mergers & acquisitions 

transactions. The act prohibits agreements that cause an appreciable adverse effect on 

competition (AAEC) within the territorial boundaries of India305. Non-compete clauses that 

excessively restrict competition may be scrutinized under this Act, particularly under Section 

3, which deals with Anti-competitive agreements.306 

Additionally, it should also be noted that if the Indian Contract Act gives the privilege to 

form a contract and exercise it as a right freely then it also specifies certain contracts that are 

rendered void for being contrary to public policy.307 

Statutory requirements, court decisions, and comparable international practices all contribute 

to the formation of the legal framework that governs non-compete agreements in Mergers and 

Acquisitions in India. Courts have demonstrated a willingness to maintain non-compete terms 

in mergers & acquisitions transactions, even though Indian law typically opposes trade 

restrictions. This is given that the clauses are fair and required to protect legitimate business 

interests. A comparative study shows that although different jurisdictions, such as the US and 

 
303 Niranjan Shankar Golikari V. The Century Spinning and Manufacturing Co. Ltd., AIR 1967 SC 1098. 
304 Rachel Arnow-Richman, Mergers and Acquisitions Cubewrap Contracts and Worker Mobility: The 

Dilution of Employee Investment in Human Capital Mergers and Acquisitions, 10 Mergers and 
AcquisitionsU. Pa. J. Lab. & Emp. L. Mergers and Acquisitions 131, 131-185 (2007). 

305 Competition Act,2002, § 3. 
306 Competition Act, supra note 27. 
307 James Bessen, Mergers and Acquisitions How Non-competes Stifle Competition and Slow Innovation 

Mergers and Acquisitions, Mergers and Acquisitions Harv. Bus. Rev. Mergers and Acquisitions (Jan. 
11, 2022), available at: https://hbr.org/2022/01/how-noncompetes-stifle-competition-and-slow-
innovation (last visited on 24 September 2024) 
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the EU, take different tactics, reasonableness and proportionality are nevertheless 

emphasized.308 

Case Law Shaping the Enforceability of Non-Compete Clauses in Mergers & 

Acquisitions 

The judiciary has played a vital role in enhancing the right to enforceability of non-compete 

clauses in the case of mergers & acquisitions transactions. This is mainly done in the case of 

Niranjan Shankar Golikari V. The Century Spinning and Manufacturing Co. Ltd. 309  

wherein the Supreme Court of India held that even though the general principle under Section 

27310 is that restraint of trade agreements are void, a restraint during the term of employment 

aimed at protecting the employer’s interest can be valid, provided it is reasonable and not 

overly broad. The issue arises when the word ‘reasonable’ must be interpreted by the 

judiciary, although, this case has established that the reasonableness of whether a non-

compete clause should be valid, or void is assessed based on the nature of the business and 

duration and geographical scope of the restraint. The Supreme Court held that for analysing 

the reasonability the courts must weigh the necessity of such clauses to determine their 

enforceability.311 

Another case which holds great importance in the matter of non-compete clauses is 

Superintendence Co. of India (P) Ltd. V. Krishan Murgai,312  herein the Supreme Court 

upheld the general unenforceability of post-employment non-compete agreements under 

Section 27, highlighting the public policy against trade restrictions. The Court did point out 

that if a non-compete agreement is needed to safeguard the buyer's interests in the context of 

a business sale and is sufficiently limited in its scope, it may be enforceable. This case 

reinforced the narrow reading of Section 27, indicating that the only limitations that can be 

upheld are those that are reasonable and necessary to safeguard genuine interests. This 

 
308 Edward J. Coyne, Mergers and Acquisitions The New Draft Restatement (Third) of Employment 

Law: The Future of Non Compete Clauses in the Workplace Mergers and Acquisitions, 60 Mergers 
and Acquisitions Hastings L.J. Mergers and Acquisitions 1101, 1101-1142 (2009). 

309 Niranjan Shankar Golikari, supra note 26. 
310 Indian Contract Act, supra note 25. 
311 Orly Lobel, Mergers and Acquisitions Knowledge Pays: Reversing Information Flows and the Future 

of Non Compete Regulation Mergers and Acquisitions, 1 Mergers and AcquisitionsU.C. Irvine L. 
Rev.Mergers and Acquisitions 99, 99-143 (2011). 

312 Superintendence Co. of India (P) Ltd. V. Krishan Murgai, (1980) 4 SCC 633. 
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judgment made clear that the court's main concern in a mergers & acquisitions transaction is 

whether the restraint goes beyond what is required to safeguard the buyer's interests.313 

To emphasize the enforceability of non-compete clauses, we can also look at the case of 

Gujrat Bottling Co. Ltd. V. Coca-Cola Co. This decision means that non-compete clauses are 

enforceable for the term of the agreement if their length and geographic scope are reasonable. 

This decision made clear that while post-contractual restraints are typically unlawful if they 

help protect legitimate business interests, intra-contractual non-compete agreements are 

frequently enforceable.314 This decision means that non-compete clauses are enforceable for 

the term of the agreement if their length and geographic scope are reasonable. This decision 

made clear that while post-contractual restraints are typically unlawful if they help protect 

legitimate business interests, intra-contractual non-compete agreements are frequently 

enforceable.315 

These rulings demonstrate how carefully Indian courts weigh commercial interests against 

public policy that promotes free trade and competition when determining whether 

noncompete agreements are enforceable. Non-compete agreements are viewed quite 

differently in different countries throughout the world, and these differences often reflect 

divergent public policy agendas.  

If a non-compete agreement is reasonable in terms of its scope, length, and geographic reach, 

it is typically enforceable in the United States. The enforcement of non-compete agreements 

varies widely throughout jurisdictions; California, for instance, forbids them outright, but 

other states have more lenient laws. Guidelines for the enforceability of non-compete 

agreements are provided by The Restatement (Second) of Contracts, which highlights the 

need to strike a balance between protecting lawful company interests and removing 

unnecessary burdens on employees. 

 

 
313 James D. Reitz, Mergers and Acquisitions: The Varying Enforcement of Non-Compete Clauses in 

Employment Contracts: An Employer’s Worst Nightmare or Merely a Distant Dream? Mergers and 
Acquisitions, 10 Mergers and AcquisitionsDePaul Bus. & Com. L.J. Mergers and Acquisitions 123, 
123-154 (2011). 

314 Jonathan M. Barnett & Ted Sichelman, Mergers and Acquisitions. The Law and Economics of 
Employee Inventions Mergers and Acquisitions, 98 Mergers and Acquisitions Va. L. Rev. Mergers 
and Acquisitions 1843, 1843-1912 (2012). 

315 Matthew A. Fontana, Mergers and Acquisition enforceability of Non-Compete Clauses in a Global 
Economy: A Comparative Analysis of the Approaches in the United States, Germany, and China 
Mergers and Acquisitions, 35 Mergers and Acquisitions Brook. J. Int’l L. Mergers and Acquisitions 
89, 89-140 (2010). 
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COMPARATIVE ANALYSIS OF GLOBAL APPROACHES TO NON-COMPETE 

CLAUSES 

In the context of mergers and acquisitions, non-compete agreements are crucial tools for 

preserving significant firm assets and striking a balance between corporate interests. This 

section explores the rationale behind non-compete agreements, particularly in the context of 

Indian law, via the lenses of essential strategic considerations, company continuity, and trade 

secret protection. 

Corporate Interests: Justifying Non-Compete Clauses in Mergers & Acquisitions 

Protecting Trade Secrets, Proprietary Information, and Goodwill 

The safeguarding of trade secrets and intellectual information is one of the most important 

arguments in favor of non-compete agreements in Mergers and Acquisitions. Under the 

Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement, information that 

is not widely known and has economic value must be protected. This agreement defines a 

trade secret316. Within the Indian setting, common law and certain statutory provisions—most 

notably the Indian Contract Act, 1872, are the main sources of trade secret protection. 

There is an implied duty of confidence under Section 70 of the Indian Contract Act, 1872, 

which states that one party is required by law to secure information received in situations 

where confidentiality is expected.317 Richard Brady v. Chemical Process Equipment is a key 

case that establishes this principle. In this case, the court demonstrated that protective 

measures could be taken through injunctive relief against breaches of confidential 

information even in the absence of a formal contract. The court stressed the importance of 

maintaining confidentiality.318 

The Indian judiciary has ruled that for information to be considered a trade secret, it needs to 

be valuable commercially, the owner must take reasonable steps to protect it from disclosure, 

and disclosure must hurt the holder.319 The absence of a trade secret statute in India increases 

the significance of creating strong non-compete agreements that protect these interests. 

 
316 Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement 1994, § Article 39.  
317 Indian Contract Act, 1872, § 70. 
318 Richard Brady v. Chemical Process Equipment [AIR 1987 Del 372] 
319 Burlington Home Shopping v. Rajnish Chibber; (1995 PTC 15). 
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Additionally, when important individuals quit their jobs to work for rival companies right 

away after a merger or acquisition, goodwill the company's brand and its relationships with 

clients—can suffer. These kinds of clauses are necessary since the loss of goodwill is 

frequently a real, monetary loss.320  The courts in Burlington Home Shopping v. Rajnish 

Chibber acknowledged the necessity of upholding non-compete agreements to safeguard 

goodwill, so facilitating continuous business operations and reducing the risk of 

competition.321 

Non-Compete Clauses as a Tool for Maintaining Business Continuity Mergers & 

Acquisitions 

Non-compete clauses are essential for preserving business continuity following a merger or 

acquisition since they stop ex-employees from joining competitors' businesses and using 

confidential information against them. After a merger, the integration phase is a particularly 

susceptible time when rival companies could try to entice away important employees with 

specialized knowledge and connections.322 

The Delhi High Court affirmed a non-compete clause in Wipro Ltd. v. Beckman Coulter 

International S.A., 323  which sought to safeguard confidential knowledge necessary for 

preserving operational integrity. It made clear that permitting important personnel to work for 

rival companies could seriously impair the business operations of the combined company.324 

The court's decision revealed a rising willingness to support these kinds of agreements when 

they are well-defined and support justifiable business objectives, particularly in sectors where 

sensitive data is often used.325 

Furthermore, throughout the merger's transitory phase, non-compete agreements are crucial 

for maintaining strategic advantages. Sharing sensitive data becomes essential when 

businesses join, especially in industries like technology and pharmaceuticals. Employees who 

 
320 Nisha Yadav & Arpita Sharma, “Non-Compete Clauses: A Comparative Analysis,” 5 Journal of 

Business Law 42, 46 (2022). 
321 Burlington, supra note 44. 
322 Sudhanshu Sharma, “Maintaining Competitive Advantage Through Non-Compete Clauses” (2018). 
323 Wipro Ltd. v. Beckman Coulter International S.A., (2006) 3 Arb LR 548 (Delhi). 
324 Wipro Ltd. v. Beckman Coulter International S.A., 2012 SCC Online Del 328. 
325 Wipro Ltd., supra note 48. 
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leave for rival companies with this exclusive information could cause irreversible harm to the 

acquiring company by losing market share and competitive positioning.326 

Strategic Considerations for Drafting Enforceable Non-Compete Agreements 

Several factors need to be carefully considered to guarantee that non-compete agreements are 

upheld in India. Section 27 of the Indian Contract Act, 1872, which declares that any 

agreement that prohibits someone from engaging in a lawful trade, business, or profession is 

null and void unless it falls within certain exceptions, establishes the basic legal framework 

for these agreements.327 This means that the term, geographic reach, and restriction of non-

compete agreements must be reasonable.328 

A properly drafted non-compete agreement needs to be:  

Exact in its Scope: It needs to be clear about the kinds of behaviours that are prohibited and 

the kind of competitive harm that is expected.329 Courts may invalidate broad and ambiguous 

classifications if they are judged to be unduly restrictive.  

Reasonable Duration: For non-compete agreements to remain enforceable, they usually 

cannot be in place for longer than two or three years after employment.330 The right to work 

is effectively inhibited by excessively long restrictions, which courts have regularly ruled 

against.  

Geographic Restrictions: Terms that prohibit competition ought to specify a fair geographic 

range. A clause that covers excessively large areas may be invalid since it may unnecessarily 

limit someone's capacity to look for work.331 

Consideration for the Employee: To enforce non-compete agreements, the employee must 

get valid consideration, which frequently consists of cash payments or other benefits. If the 

agreements were not signed with enough thought, the courts would probably declare them 

null and void. 

 
326 T. Ramakrishnan, “The Value of Goodwill in M&A Transactions,” Journal of Indian Corporate Law 

125, 128 (2019). 
327 Indian Contract Act, 1872, § 27.  
328 Niranjan Shankar Golikari v. The Century Spinning and Manufacturing Co. Ltd., AIR 1967 SC 1098. 
329 Gaurav Bhattacharya, Restrictive Covenants: A Legal Perspective 55 (2018). 
330 A. Vermani& P. Choudhury, “Strategic Drafting of Non-Compete Agreements,” Indian Law Review 

33 (2021). 
331 R. Jain, “Compensation as Consideration in Non-Compete Clauses,” Indian Bar Review 88 (2020). 
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Considering the nature of the company and its trade secrets, each clause must be specifically 

tailored to the particulars of the merger or acquisition. Legal experts stress that for these 

clauses to be successfully implemented, a full comprehension of the larger legal environment 

in which they operate is essential.332 

Non-compete clauses are essential to preserving goodwill, ensuring business continuity, and 

protecting trade secrets in mergers and acquisitions agreements. The ability to enforce them is 

contingent upon their meticulous drafting to conform to the legal boundaries established by 

Indian law. Employers managing the difficulties of merging companies through mergers and 

acquisitions must carefully implement non-compete agreements to safeguard their business 

interests while balancing the rights of their employees. Because the law is always changing, 

companies need to be aware of these changes and remain adaptable in the way they draft and 

execute non-compete agreements.  

Employee Rights and Non-Compete Clauses in Mergers & Acquisitions 

Impact of Non-Compete Clauses on Employees’ Freedom to Work 

Mergers& Acquisitions are crucial business events that frequently bring about important 

operational, financial, and legal changes. The effect that non-compete agreements have on 

employees is one area that needs special attention throughout these changes. Non-compete 

clauses are intended to keep workers from joining rival companies or launching new ones for 

a predetermined amount of time after they leave an organization. Although these clauses 

safeguard company interests, they may also severely restrict employees' freedom of 

movement in the workplace. This essay examines how non-compete agreements affect 

workers' rights, how to strike a balance between employer flexibility and worker interests, 

and what legal options and difficulties workers facing restrictive covenants during mergers 

and acquisitions have.333 

Employment contracts frequently contain non-compete clauses to safeguard a business's 

client lists, trade secrets, and other confidential data. These provisions might become 

especially important in the M&A situation when the acquiring business tries to protect the 

 
332 T. S. Subramanian, “Legislation for the Protection of Trade Secrets in India: Issues and Challenges,” 

12 Indian Journal of Law & Technology 201 (2016) 
333 Orly Lobel, Talent Wants to Be Free: Why We Should Learn to Love Leaks, Raids, and Free Riding, 

91 Yale J. on Reg. 91, 91-129 (2012). 
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value of its new acquisition. These clauses, however, may pose a serious obstacle to an 

employee's ability to advance in their career and maintain their freedom of employment..334 

The principal effect of non-compete agreements on workers is the limitation of their capacity 

to look for new work in their area of expertise. Depending on the terms of the non-compete 

agreement, an employee may be prohibited from working for a competitor, starting their own 

business, or even engaging in related industries for a certain period and within a specific 

geographic area. This can severely limit an employee’s career options, particularly in 

specialized fields where the number of potential employers is limited. For example, a 

software engineer with expertise in a specific technology may find it difficult to secure 

employment in their field if bound by a non-compete clause that prohibits them from working 

for any tech company in the region for two years.335 

Moreover, the enforceability of non-compete clauses can vary significantly depending on 

jurisdiction. In some states, such as California, non-compete agreements are largely 

unenforceable except in limited circumstances, such as the sale of a business. In other states, 

courts may enforce non-compete clauses if they are deemed reasonable in scope, duration, 

and geographic reach.However, the meaning of "reasonable" might vary depending on the 

individual, which leaves employees wondering if their non-compete would stand up in court. 

Employees may become discouraged from looking for new opportunities even if they think 

their non-compete agreement may not be enforceable because of this ambiguity.336 

Balancing Employee Rights with Corporate Interests 

One of the main points of contention in the discussion of non-compete agreements is the 

conflict that exists between safeguarding employee rights and business interests. Businesses 

contend that non-compete clauses are necessary to preserve customer relationships, protect 

trade secrets, and protect their investments in staff training. In highly competitive industries 

like technology, banking, or healthcare, for instance, a retiring employee may give an unfair 

advantage to a competitor by taking valuable knowledge, customer lists, or proprietary 

technology with them. Thus, it is believed that non-compete agreements are an essential 

 
334 Charles J. Green, Restrictive Covenants: Employee Rights vs. Corporate Interests, 76 Harv. Bus. Rev. 

102, 102-113 (2016). 
335 Ronald J. Gilson, The Legal Infrastructure of High Technology Industrial Districts: Silicon Valley, 

Route 128, and Covenants Not to Compete, 74 N.Y.U. L. Rev. 575, 575-629 (1999). 
336 Orly Lobel, The New Cognitive Property: Human Capital Law and the Reach of Intellectual Property, 

93 Tex. L. Rev. 789, 789-855 (2015). 
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instrument for preserving a business's competitive advantage and safeguarding its intellectual 

property.337 

On the other hand, employees may suffer grave consequences if non-compete agreements are 

enforced. Non-compete clauses can limit an employee's capacity to find new work and can 

result in pay stagnation. Non-compete agreements may limit an employee's ability to 

negotiate with prospective employers or change jobs, which may reduce their ability to 

demand better working conditions or greater pay. This may lead to decreased job satisfaction 

and overall earnings. Non-compete agreements also have the unintended consequence of 

discouraging innovation and entrepreneurship by prohibiting workers from launching other 

companies in the same sector. This may discourage competition and lower the economy's 

general vitality.338 

To balance these competing interests, courts and legislatures have increasingly scrutinized 

non-compete agreements to ensure that they do not impose undue hardship on employees. In 

many jurisdictions, courts will only enforce non-compete clauses if they are deemed to be 

reasonable in scope, duration, and geographic reach. For example, a non-compete agreement 

that prohibits an employee from working for any competitor within a 50-mile radius for six 

months may be more likely to be enforced than one that imposes a five-year restriction across 

the entire country. Additionally, some states have enacted legislation that limits the use of 

non-compete agreements, particularly for low-wage workers. These laws recognize that while 

non-compete clauses may be appropriate for senior executives with access to sensitive 

information, they are often unnecessary and overly restrictive for lower-level employees.339 

Legal Challenges and Employee Recourse against Restrictive Covenants 

Employees facing restrictive covenants, such as non-compete clauses, during Mergers and 

Acquisitions transactions have several legal challenges and recourses available to them. One 

of the primary ways to challenge a non-compete clause is to argue that it is overly broad or 

 
337 John R. Allison, Mergers and Acquisitions Noncompete Agreements and the Information Economy 

Mergers and Acquisitions, 3 Mergers and Acquisitions Tex. Intel. Prop. L.J. Mergers and Acquisitions 
13, 13-45 (1994). 

338 Hélène Leroux & Peter Cappelli, Mergers and AcquisitionsNon-Competes: An International 
Comparison Mergers and Acquisitions, 48 Mergers and Acquisitions Comp. Labor Law &Pol’yJ. 
Mergers and Acquisitions 363, 363-407 (2022). 

339 Norman D. Bishara, Fifty Ways to Leave Your Employer: Relative Enforcement of Covenants Not to 
Compete, Trends, and Implications for Employee Mobility Policy, 13 U. Pa. J. Bus. L. 751, 751-798 
(2011). 
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unreasonable. Courts will generally not enforce non-compete agreements that are found to be 

excessively restrictive in terms of time, geography, or the type of work prohibited.340A court 

may deem a non-compete agreement to be unreasonable and unenforceable, for instance, if it 

prohibits an employee from working in any position inside a particular field for several years. 

Workers may also contest non-compete clauses on the grounds that they were forced to sign 

them or that proper recompense, like a pay raise or promotion, was not provided.341 

Employees have other options than contesting a non-compete agreement in court: settling or 

negotiating a settlement with their employer. Employers may occasionally agree to waive or 

amend the conditions of a non-compete agreement, especially if the worker possesses 

important skills or expertise that the company wants to keep. Workers could also be able to 

bargain for a severance package that pays them for the time they can't work because of the 

non-compete agreement. During these conversations, legal counsel can be extremely helpful 

in educating employees about their rights and how to use their position to obtain a more 

favorable result.342 

Employees also need to consider the changing legal environment around non-compete 

agreements. In response to growing concerns about the detrimental effects of non-compete 

agreements on workers' rights and economic mobility, the Federal Trade Commission (FTC) 

has proposed a new rule that would outlaw the majority of non-compete agreements 

nationally. The rule's possible implementation might drastically change the power dynamics 

between companies and employees regarding non-compete agreements, even if it is now 

facing judicial challenges. Employees in many states would be free from the restrictions of 

non-compete agreements if the regulation is upheld, giving them more freedom to pursue new 

opportunities without worrying about legal ramifications.343 

Non-compete clauses in the context of Mergers and Acquisitions represent a complex 

intersection of corporate strategy and employee rights. While these clauses are intended to 

 
340 Michael R. Schmidt, Mergers and Acquisitions Innovation and the Limits of Noncompete 

Agreements: A Comparative Analysis of U.S. and European Approaches Mergers and Acquisitions, 
21 Mergers and Acquisitions Int’l L. & Mgmt. Rev. Mergers and Acquisitions 35, 35-78 (2017). 

341 Michael A. Lipsitz & Evan Starr, Low-Wage Workers and the Enforceability of Non-Compete 
Agreements, 71 ILR Rev. 1175, 1175-1199 (2018). 

342 Samila Samila & Olav Sorenson, Non Compete Covenants: Incentives to Innovate or Impediments to 
Growth, 57 Mgmt. Sci. 425, 425-438 (2011). 

343 Fed. Trade Comm’n, FTC Proposes Rule to Ban Non Compete Clauses, Which Hurt Workers and 
Harm Competition, FTC.gov, Jan. 5, 2023, available at: https://www.ftc.gov/news-events/news/press-
releases/2023/01/ftc-proposes-rule-ban-noncompete-clauses-which-hurt-workers-harm-competition 
(last visited on 30 September 2024) 
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protect the legitimate interests of businesses, they can also impose significant burdens on 

employees, limiting their professional mobility and economic opportunities.344 The key to 

balancing these interests lies in ensuring that non-compete agreements are reasonable, 

narrowly tailored, and supported by adequate consideration. As legal scrutiny of restrictive 

covenants continues to increase, both employers and employees must navigate this evolving 

landscape with careful attention to the specific terms of their agreements and the broader 

legal context. Employees should be vigilant in understanding their rights and seeking legal 

advice when faced with non-compete clauses, especially during the uncertainty of Mergers 

and Acquisitions transactions.345 

JUDICIAL INTERPRETATION AND ENFORCEMENT OF NON-COMPETE 

CLAUSES IN MERGERS & ACQUISITIONS 

Non-compete agreements are essential to mergers and acquisitions because they shield the 

purchasing company's investment from possible selling party competitive threats. But in 

India, these clauses are subject to close judicial scrutiny, particularly considering Section 27 

of the Indian Contract Act of 1872. The enforceability of non-compete agreements in mergers 

and acquisitions is thoroughly examined in this study, with particular attention paid to 

judicial interpretations, striking a balance between reasonableness and restriction, and new 

developments in Indian jurisprudence. This article attempts to assist practitioners in creating 

enforceable non-compete agreements that are in line with business goals and legal 

expectations by looking at significant cases and changing legal norms. 

To shield the buyer from the possibility of post-transaction competition from the seller, non-

compete agreements are a common aspect in merger and acquisition transactions. These 

clauses protect the buyer's acquisition value by prohibiting the seller from engaging in 

activities that might compete with the business sold. Section 27 of the Indian Contract Act, 

1872 restricts the enforcement of non-compete agreements, making this a controversial topic 

in India. Except in specific cases, this clause nullifies agreements aimed at preventing trade. 

 
344 Marco Biagi, Mergers and Acquisitions Non-Compete Clauses and the Protection of Trade Secrets in 

Europe Mergers and Acquisitions, 17 Mergers and Acquisitions Comp. Lab. L. &Pol’yMergers and 
Acquisitions 83, 83-121 (1995). 

345 N. Garmaise, Ties that Truly Bind: Noncompetition Agreements, Executive Compensation, and Firm 
Investment, 27 J.L. Econ. & Org. 376, 376-425 (2011). 
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Finding a way to balance the seller's entitlement to do legal business with the buyer's interest 

in safeguarding their investment is the main obstacle.346 

Section 27 of the Indian Contract Act, 1872347, is the cornerstone of the legal framework 

governing non-compete clauses in India. It states, “Every agreement by which anyone is 

restrained from exercising a lawful profession, trade, or business of any kind, is to that extent 

void.” The provision reflects the public policy against restraints on trade, aiming to promote 

economic freedom and competition.348 

However, the section also contains an exception that permits non-compete clauses when they 

are ancillary to the sale of goodwill in a business. The exception is crucial in Mergers and 

Acquisition transactions, where the sale of goodwill often forms a significant part of the deal. 

For a non-compete clause to be enforceable under this exception, it must meet the tests of 

reasonableness concerning time, geographical scope, and subject matter. The onus is on the 

party seeking enforcement to prove that the clause is necessary to protect legitimate business 

interests and is not unduly restrictive.349 

Key Court Rulings on the Enforceability of Non-Compete Clauses in Mergers & 

Acquisitions Contexts 

Indian courts have adopted a cautious approach towards non-compete clauses, ensuring they 

do not unfairly restrict trade while recognizing the need to protect the buyer’s investment in 

mergers and acquisitions transactions. The following landmark cases illustrate the judicial 

interpretation and enforcement of non-compete clauses in India. 

 Percept D’Mark (India) Pvt. Ltd. v. Zaheer Khan and Anr. (2006) 

 
346 Alexander J.S. Colvin & Mark R. Stabile, Mergers and Acquisitions Non-compete Agreements, 

Collective Bargaining, and Exit Rights: The Case of Silicon Valley Mergers and Acquisitions, 58 
Mergers and Acquisitions Indus. & Lab. Rel. Rev, Mergers and Acquisitions 497, 497-520 (2005). 

347 Indian Contract Act, 1872, § 27 (India) (reiterating the principles for enforceability of non-compete 
clauses related to goodwill). 

348 Matthew S. Johnson, Kurt Lavetti& Michael Lipsitz, Mergers and Acquisitions. The Labor Market 
Effects of Legal Restrictions on Worker Mobility Mergers and Acquisitions, 50 Mergers and 
AcquisitionsIndus. Rel.Mergers and Acquisitions 21, 21-45 (2021). 

349 Indian Contract Act, 1872, § 27 (India) (declaring agreements in restraint of trade void except for 
those ancillaries to the sale of goodwill). 
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In this case,350 the Supreme Court of India dealt with a non-compete clause concerning a 

sponsorship and endorsement contract. Despite not being a case involving mergers and 

acquisitions, the guidelines established by the court are immediately applicable. The court 

decided that for any trade restriction, including non-compete agreements, to be upheld, it 

must be fair and have a restricted scope and duration. The court stressed that these kinds of 

conditions shouldn't unnecessarily limit a party's capacity to make a living.  

Since the condition forbade the respondent from participating in any endorsement activities, 

even those that fell beyond the initial terms of the contract, it was determined to be unduly 

restrictive in this instance. The decision emphasized how crucial it is to write noncompete 

agreements that are reasonable and directly tied to safeguarding the buyer's legitimate 

business interests. 

 Gujarat Bottling Co. Ltd. v. Coca-Cola Co. and Ors. (1995) 

The Supreme Court considered whether a non-compete clause could be applied to a party that 

has terminated an agreement in Gujarat Bottling Co. Ltd. v. Coca-Cola Co. and Ors.351. The 

court decided that non-compete agreements are legal as long as they are reasonable and 

required to safeguard the buyer's interests. The lawsuit concerned a franchise agreement that 

prohibited the defendant from selling Coca-Cola-branded goods.  

The non-compete agreement was maintained by the court, which pointed out that it was 

required to safeguard Coca-Cola's interests in the Indian market. The decision made clear that 

non-compete agreements had to be reasonable in terms of their duration and breadth, and they 

couldn't go beyond what was required to safeguard the buyer's interests. 

 Niranjan Shankar Golikari v. Century Spinning and Manufacturing Co. Ltd. 

(1967) 

The decision rendered by the Supreme Court in this case 352 established the fundamental 

guidelines for determining whether non-compete agreements are enforceable in India. The 

case dealt with an employment contract, but the established principles have been used in a 

variety of situations, including mergers and acquisitions.  

 
350 Percept D’Mark (India) Pvt. Ltd. v. Zaheer Khan and Anr., (2006) 4 SCC 227,Mergers and 

Acquisitions11 (India) (holding that non-compete clauses must be reasonable in scope and duration). 
351 Gujarat Bottling Co. Ltd. v. Coca Cola Co. and Ors., (1995) 5 SCC 545,Mergers and Acquisitions6 

(India) (affirming that non-compete clauses are enforceable if reasonable and necessary). 
352 Niranjan Shankar Golikari v. Century Spinning and Manufacturing Co. Ltd., AIR 1967 SC 

1098,Mergers and Acquisitions13 (India) (establishing principles for assessing non-compete clauses). 
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The court decided that if a non-compete agreement is made to safeguard the rightful 

economic interests of the party enforcing the restriction, it can be enforced. The court stressed 

that the other party should not be subjected to needless or disproportionate restrictions 

because of such terms. The decision has influenced later rulings about the enforceability of 

non-compete agreements in merger and acquisition agreements, especially regarding the 

necessity and fairness of the restriction. 

 Taprogge Gesellschaft MBH v. IAEC India Ltd. (1988) 

The Bombay High Court addressed a non-compete provision in the context of a technology 

transfer agreement in Taprogge Gesellschaft MBH v. IAEC India Ltd.353 Noting that it was 

essential to safeguard the proprietary technology transmitted as part of the arrangement, the 

court affirmed the condition. The decision emphasized the general rule that non-compete 

agreements are upholdable in situations when they are required to safeguard the buyer's 

proprietary rights, especially when it comes to trade secrets or intellectual property.  

This decision is noteworthy because it demonstrates the court's readiness to uphold non-

compete agreements in situations where they are linked to the safeguarding of trade secrets or 

innovative technology—a factor that is frequently crucial in merger and acquisition 

negotiations. 

FACTORS INFLUENCING JUDICIAL DECISIONS: REASONABLENESS, SCOPE, 

AND DURATION 

Three factors impact the reasonableness, extent, and longevity of court rulings. 

non-compete agreements' enforcement in merger and acquisition deals depends on several 

variables, chief among them being the clause's reasonableness concerning its length, scope, 

and necessity. To make sure that these terms don't place unreasonable limitations on 

commerce or the seller's capacity to make a living, courts enforce a stringent threshold.  

Justifiability of the Provision  

The judicial assessment of non-compete agreements revolves around the notion of 

reasonableness. The clause's proportionality to the protection it aims to offer is evaluated by 

the courts. A provision that places undue limitations on the seller's capacity to do business 

 
353 Taprogge Gesellschaft MBH v. IAEC India Ltd., (1988) 2 Bom CR 264, Mergers and Acquisitions17 

(India) (upholding non-compete clauses tied to the protection of proprietary technology). 
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could be ruled irrational and so unenforceable. A clause that imposes excessive restrictions 

on the seller’s ability to conduct business may be deemed unreasonable and, therefore, 

unenforceable. 

For example, in the Percept D’Mark case, the Supreme Court found the non-compete clause 

unreasonable because it was excessively restrictive in both scope and duration. The clause 

prevented the respondent from engaging in endorsement activities, even those unrelated to 

the original contract, thus imposing an unnecessary burden on the respondent’s professional 

opportunities.354 

Scope of the Clause 

The geographic and subject-matter scope of a non-compete clause is another critical factor in 

determining its enforceability. Courts examine whether the scope is necessary to protect the 

buyer’s legitimate interests or if it unfairly limits the seller’s ability to engage in business. 

Clauses that cover an overly broad geographic area or extend to activities unrelated to the 

acquired business are more likely to be struck down.355 

The Supreme Court affirmed a geographically restricted non-compete agreement in Gujarat 

Bottling Co. Ltd., acknowledging that the restriction was necessary to safeguard Coca-Cola's 

market interests in India. The ruling emphasizes how crucial it is to customize a non-compete 

clause's parameters to the requirements of the deal rather than imposing unduly broad or 

irrelevant limitations.356 

Duration of the Clause 

Another important factor that courts consider is how long a non-compete agreement lasts. 

Long periods could be seen as unduly restricting commerce, particularly if they aren't 

warranted by the type of business or the particulars of the merger and acquisitions deal. Time 

limits that are reasonable in protecting the buyer's interests and in line with industry standards 

are typically upheld by courts.  

 
354 Percept D’Mark, (2006) 1 SCC at 641. 
355 Catherine L. Fisk, Mergers and Acquisitions Working Knowledge: Employee Innovation and the Rise 

of Corporate Intellectual Property, 1800-1930Mergers and Acquisitions, 52 Mergers and Acquisitions, 
St. Louis U. L.J. Mergers and Acquisitions 217, 217-235 (2008). 

356 Gujarat Bottling Co., (1995) 5 SCC at 551. 
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The court in Taprogge Gesellschaft MBH recognized the necessity to safeguard proprietary 

technology in the crucial post-transaction time and affirmed a reasonable duration non-

compete clause. The decision serves as an example of how crucial it is to choose a length 

long enough to protect the buyer's investment without placing needless, long-term limitations 

on the seller.357 

Consideration and Goodwill 

The compensation received for the sale of a company, including any goodwill attached to it, 

has a big impact on whether non-compete agreements can be enforced. If a non-compete 

agreement is included in a deal where the business has received significant consideration for 

its goodwill, courts are more inclined to uphold it. The reasoning for this is that the purchaser 

ought to be shielded from rivalry that would reduce the worth of the goodwill they have 

acquired.358 

TRENDS AND SHIFTS IN JUDICIAL ATTITUDES TOWARD NON-COMPETE 

AGREEMENTS 

Increased Scrutiny of Reasonableness 

Recent trends suggest that courts are scrutinizing non-compete agreements more closely to 

determine their fairness. This is indicative of a growing understanding of the necessity to 

strike a balance between fostering open competition and safeguarding corporate interests. 

More and more often, courts are refusing to uphold provisions that are thought to be unjust or 

excessive.359 

Shift Toward Pro-Competition Policies 

Judges are beginning to value competition above restrictive covenants. This is especially true 

in situations where people believe that non-compete agreements hinder innovation or 

discourage people from pursuing their careers. Non-compete agreements are more likely to 

be upheld by courts in circumstances when they are deemed necessary.360 

Evolving Standards of Reasonableness 

 
357 Taprogge Gesellschaft, (1971) 1 SCC at 610. 
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359 Bharat Sanchar Nigam Ltd. v. Motorola Inc., (2009) 2 SCC 337, Mergers and Acquisitions14 (India). 
360 S.R. Tewari v. Union of India, (2013) 6 SCC 602, Mergers and Acquisitions25 (India). 
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The criteria used to determine what is "reasonable" in non-compete agreements are changing 

because of adjustments made to corporate procedures and prevailing economic conditions. 

When evaluating whether these terms are fair, courts are considering more and more 

variables, including market dynamics, technological improvements, and the international 

nature of the company.361 

Many variables affect how non-compete agreements in mergers and acquisitions are 

interpreted by judges and enforced. The necessity for such clauses to be reasonable in terms 

of their duration and scope has been underlined by courts time and again. Courts have been 

scrutinizing non-compete agreements more closely in recent times, suggesting a shift in 

policy in favor of competition. The judicial interpretations of these agreements will change 

along with business conditions.362 

BALANCING CORPORATE INTERESTS AND EMPLOYEE RIGHTS: TOWARDS 

A FAIR FRAMEWORK 

Proposals for Achieving a Balanced Approach to Non-Compete Clauses 

Non-compete agreements are crucial for protecting business interests in mergers and 

acquisitions since they stop sellers or former employees from using confidential information 

to their advantage when working with competitors. But striking a reasonable balance between 

defending these rights and upholding employee rights necessitates a sophisticated strategy.363 

Reasonable Scope and Duration: It is important to properly construct non-compete 

agreements to make sure they are not unduly restrictive. This entails establishing fair time 

and geographic constraints for the restrictions. It is important to properly construct non-

compete agreements to make sure they are not unduly restrictive. This entails establishing fair 

time and geographic constraints for the restrictions.364For example, clauses that extend for an 

excessively long period or cover overly broad geographical areas may be deemed 

 
361 K.K. Verma v. Union of India, (2006) 6 SCC 231, Mergers and Acquisitions27 (India). 
362 Gujarat Bottling Co. Ltd. v. Coca-Cola Co., (1995) 5 SCC 545, Mergers and Acquisitions16 (India) 

(illustrating the judicial approach to balancing business interests with trade restraints). 
363 Wipro Ltd. v. Beckman Coulter Int'l S.A., 2018 SCC Online Del 7580,Mergers and Acquisitions15 

(India) (discussing the importance of non-compete clauses in protecting competitive advantage). 
364 Percept D’Mark (India) Pvt. Ltd. v. Zaheer Khan, (2006) 4 SCC 227, Mergers and Acquisitions12 

(India) (emphasizing the need for reasonableness in non-compete clauses). 
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unreasonable and thus unenforceable. Companies should tailor these clauses to align with the 

specific needs and risks associated with each merger and acquisition transaction.365 

Consideration for Employees: To enhance fairness, non-compete agreements should 

provide adequate consideration to employees.366 This might include financial compensation 

or other benefits that acknowledge the restrictions imposed on their employment 

opportunities. Adequate consideration can help ensure that the clauses are perceived as fair 

and justified.367 

Transparency and Clarity: Agreements should be articulated, leaving no room for 

ambiguity. Clear terms and conditions help prevent disputes and ensure that employees fully 

understand the restrictions they are agreeing to. Transparency also fosters trust and minimizes 

potential conflicts.368 

POLICY RECOMMENDATIONS FOR HARMONIZING CORPORATE AND 

EMPLOYEE INTERESTS 

Legislative Reforms: Governments should consider implementing legislative reforms that 

provide clear guidelines for non-compete clauses, focusing on balancing corporate needs with 

employee rights. This could include defining acceptable limits on the scope and duration of 

non-compete agreements and ensuring that they do not unduly restrict career mobility.369 

Judicial Oversight: Courts play a critical role in assessing the reasonableness of non-

compete clauses. Judicial bodies should continue to scrutinize these agreements to ensure 

they adhere to established legal standards and do not impose undue burdens on employees.370 

Regular review and adjustment of judicial interpretations can help maintain a fair balance.371 

 
365 Indian Contract Act, 1872, No. 9 of 1872, § 27 (India) (providing the legal framework for enforceable 

non-compete clauses). 
366 Fed. Trade Comm’n, Notice of Proposed Rulemaking on Non-Compete Clauses, 89 Fed. Reg. 27,880 

(May 15, 2024) (proposing new regulations for fair compensation in non-compete agreements). 
367 Cal. Bus. & Prof. Code § 16600 (West 2024) (detailing California’s prohibition on unreasonable non-

compete clauses). 
368 Percept D’Mark (India) Pvt. Ltd., supra note 2 (highlighting the importance of clarity in non-compete 

agreements). 
369 Competition Act, 2002, No. 12 of 2003, § 3(1) (India) (addressing competition and its implications 

for non-compete clauses). 
370 Gujarat Bottling Co. Ltd., supra note 3 (illustrating the judiciary’s role in assessing non-compete 

clauses). 
371 Fed. Trade Comm’n, supra note 5 (discussing proposed regulations for non-compete clauses). 
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Awareness and Education: Increasing awareness among employers and employees about 

the implications of non-compete clauses is crucial.372 Educational initiatives can help both 

parties understand their rights and obligations, leading to more equitable agreements.373 

THE FUTURE OF NON-COMPETE CLAUSES 

As the Mergers and Acquisitions landscape evolves, so too will the role and nature of non-

compete clauses. Several trends are likely to shape their future: 

Increased Scrutiny: There is a growing trend towards stricter scrutiny of non-compete 

clauses, driven by concerns about their impact on employee mobility and competition. This 

trend may lead to more stringent regulations and limitations on the enforceability of such 

clauses. 

Global Harmonization: With globalization, there may be increased efforts towards 

harmonizing non-compete regulations across jurisdictions. This could facilitate smoother 

cross-border Mergers and acquisitions transactions and provide clearer guidelines for 

multinational companies. 

Alternative Approaches: Non-compete agreements are not the only tools that businesses are 

looking into using to safeguard their commercial interests. This could include clauses in 

contracts that minimize limits on employee migration while addressing issues, such as 

increased confidentiality agreements.  

In summary, non-compete agreements are essential for safeguarding corporate interests in 

merger and acquisition deals; yet their efficacy and equity depend on their rationality and 

compliance with legal requirements. To guarantee that non-compete agreements fulfill their 

intended function without unfairly burdening individuals or suppressing competition, a fair 

framework that considers the interests of both corporations and employees will be crucial. 

Maintaining this balance will require constant discussion and adjustment as the legal system 

changes. 
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